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Court of Appeals of the District of Columbia. 


No. 3849. 

Grace G. Sanford, Plaintiff in Error, 

vs. 

Lola E. Sanford, Admx., &c. 


1 Municipal Court of the District of Columbia. 

At Law. 

No. 77704. 

Grace G. Sanford, Plaintiff, 
vs. 

Mrs. Lola E. Sanford, Administratrix of the Estate of Claude B. 

Sanford, Deceased, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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2 GRACE G. SANFORD VS. LOLA E. SANFORD. 

2 Bill of Particulars . 

Filed March 8, 1922. 

In the Municipal Court of the District of Columbia. 

At Law. 

No. 77704. 

Grace G. Sanford, Plaintiff, 

VS 

Mrs. Lola E. Sanford, Administratrix of the Estate of Claude B 

Sanford, Deceased, Defendant. 

Mrs. Lola E. Sanford, 3402 19th St. N. W„ to Grace G. Sanford Dr 

,h * d “~* d a-* ,, M M 

interest is claimed from August 20, 1920. 

^ A ffidavit. 

Filed March 8,1922. 


'zrjjt 

$40.00 per week makine a totiTnf « 9 nnnn a j d 18 re ? sonaW y worth 

.h, AASffi “hi'h 7 , & &!■“•.«' 

20 , i»2o i. !,■ s “ a ztfuZT,:T3 'sjtt 

fSr“s Tiziwdf’ ,n K d /?>“ 

the Register of Wills of ^District nFcT* ?' f id acCount with 

been paid; that the sa.d ^ount w^nlvSdSw' bvTJj**- ^ 
tratnx until a few wpp1c<* «cm ™*u * j tusputca by the adminis- 

to and filed with her twithstandln 8 had been presented 

■hi. oU m ,i„n .1.SSh B |h ?£'X'Sn. < 3‘,t'S “ 

GRACE G. SANFORD. 

Subbed and sworn to before me thisTth da^f ^arch, 1922. 

RAYMOND M. HUDSON N ° tary Public ’ D ' C - 

Attorney for Plaintiff.’ 



^ grace g. Sanford vs. lola e. Sanford. 

—sraw 

GEORGE C. AUKAM, 

July 7, 1922. Justice. 

We consent. 

RAYMOND M. HUDSON, 

a r ^ Attorney for Plaintiff. 

ALFRED D. SMITH, 

Attorney for Defendant. 
ft 

Assignment of Errors. 

Filed July 7, 1922. 


mente W of 0 ( ^r t ^ e *h lain (- ff a “ d ? lak J es and fiIes the following assign¬ 
ation: error to the rulings and judgment of the court in the abwe 

nnt 1 t^i C0Urt / rred in overrulin g ‘he plaintiff’s motion to strike 
out the plea and motion of the defendant in granting the defend 

the Mun cipa/court ^ ^ c ° mplaint . for wan ‘ of jurisdiction by 

£p2“om Z75£i 1 8L°* ” d 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

rj 

Designation of Record. 

Filed July 7, 1922. 


Now comes the plaintiff and directs the Clerk in making ud the 
SW ° f th f- reCOrd 0n the writ of error in theCoTrtof Ap P peak 

the ^me ection to copy the following papers: PPeals 

9 Affidavit and account of plaintiff, (but not the summons) 

2. Motion of defendant to dismiss and plea, 
o. All orders of the court. 

4. Bill of exceptions. 

5. Assignments of error. 

6. Designation of record. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 
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Motion. 


Filed March 22, 1922. 



Now comes the defendant, by her attorneys, and entering her 
appearance specially and for the purpose of attacking the jurisdic¬ 
tion of this court and for no other purpose whatsoever, says that the 

court has no jurisdiction to try this case, and asks that the same be 
dismissed. 


ALFRED D. SMITH and 
KATE P. JOHNSON, 
Attorneys for the Defendant. 


Orders. 


April 21, 1922. Upon consideration of plaintiff’s oral motion 
made m open court to strike out defendant’s plea filed herein, it is 
ordered that said motion be and the same is hereby overruled. 

May 29, 1922.—Upon consideration of defendant’s plea to the 
jurisdiction of this court, and motion to dismiss this cause filed 
herein on March 22nd, 1922, it is ordered that said plea be arid the 
same is hereby sustained, and the said motion to dismiss this cause 
be, and the same is hereby granted. 


5 In the Municipal Court of the District of Columbia. 

No. 77704. 

Grace G. Sanford, Plaintiff, 
vs. 

Mrs. Lola E. Sanford, Administratrix of the Estate of Claude B. 

Sanford, Deceased, Defendant. 

Bill of Exceptions. 

Filed July (, 1922. Municipal Court, District of Columbia. 

Be it remembered that during the progress of this cause the plain¬ 
tiff made a verbal motion to strike out the motion and plea of the 
defendant which motion was overruled by the court to which ruling 

of the court the plaintiff then and there excepted and the court al¬ 
lowed the exception. 

Thereupon the court heard argument on the motion of the de¬ 
fendant to dismiss the complaint and the court sustained the motion 
and dismissed the complaint to which ruling of the court the plaintiff 
then and there excepted and the court allowed the exception. 
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8 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
—, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Cause, At Law, No. 77,704, wherein Grace 
G. Sanford is Plaintiff, and Mrs. Lola E. Sanford, Administratrix 
of the estate of Claude B. Sanford, deceased, is Defendant, as the 
same that remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 20th day of July, 1922. 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

9 Filed June 8, 1922. Municipal Court, District of Columbia. 
United States of America, ss : 

The President of the United States to the Honorable George C. 

Aukam, Judge of the Municipal Court of the District of Co¬ 
lumbia, Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said Municipal Court, be¬ 
fore you, between Grace G. Sanford, Plaintiff, and Mrs. Lola E. San¬ 
ford, Administratrix of the Estate of Claude B. Sanford, Deceased, 
Defendant, No. 77,704, a manifest error hath happened, to the great 
damage of the said Plaintiff, as by her complaint appears. We being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed¬ 
ings aforesaid, with all things concerning the same, to the Court 
of Appeals of the District of Columbia, together with this writ, so 
that you have the same in the said Court of Appeals, at Washing¬ 
ton, within 20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall allow; 
that the record and proceedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and customs of. 
the United States should be done. 
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sx Jassss, i 

our Lord one thousand nine hundfed andtwenty-two. 7 ° f 
[Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 
of the District of Columbia. 

s- 


(7093) 
















IN THE 


<£ourt of Appeals 


•SrRiCT CP OOUJki 
** T t> BMO 


ET I 0 1922 


' *V 


October Term, 1922. 

O. R. Lee Cole^ Appellant f 


uulM 


vs. h No. 3850. 

Minnie B. Cole, et al, Appellee. 

BRIEF FOR APPELLEE 

Robert H. McNeill, 
Attorney for Appellee. 

STATEMENT OF FACTS 

Pri°r to September 27,1915, the appellee, defendant 
below, filed in this Court a suit for divorce a mensa et 
thoro from the appellant, plaintiff below. Subsequent 
to the filing of this suit, a settlement out of Court was 
arranged between the parties under which they both 
lived until December 11, 1916, when the appellant 
herein filed a suit against the appellee for absolute di¬ 
vorce and thereby attempted to terminate and abro¬ 
gate said separation agreement (Rec. 12). On De¬ 
cember 19, the appellee filed her answer and cross-bill 
to the bill of appellant filed on December 11, 1916, in 
which she charged adultery between appellant, here¬ 
after referred to as “Dr. Cole,” with Marie Elgin, 
alleging also improper conduct and behavior with 
other women, viz., Helen P. Reily and one Mrs. Gerh- 
man. 

The cause thus instituted came on for trial before 







Mr. Justice Siddons in January, 1918, and after hear¬ 
ing all of the evidence from both parties as well as 
from the corespondents, both Dr. Cole and the appel¬ 
lee, hereafter known as “Mrs. Cole” were adjudged 
guilty of adultery and both bills were dismissed. The 
motion to reopen the case by Dr. Cole was filed and 
rejected by the Court but, subsequently, the Court of 
Appeals directed a new trial for reasons stated in the 
Court s opinion (Cole vs. Cole, 49 D. C. App. 237). 

A new trial was had before Mr. Justice Stafford on 
May, 10, 1921, and no evidence was introduced on be¬ 
half of Mrs. Cole, the final decree against her not hav- 
mg been appealed from, therefore, the case came on 
for trial solely upon the question of the guilt of Dr. 
Cole, as alleged in the Cross-Bill. 

The record in the case of Cole vs. Cole (47 Apps. 
227) discloses why Mrs. Cole did not perfect an ap¬ 
peal from the decision in that case, convicting him of 
adultery. She was unable to do so because of her 
health and lack of funds. Subsequently she urged a 
new trial because of newly discovered evidence tend¬ 
ing to show her innocence but the Court declined to 
grant such new trial. 

THE EVIDENCE 

The undisputed evidence in this case, as in the case 
of Cole vs. Cole, 49 D. C. App. page 237, was to the 
effect that during the entire time of the separation of 
the parties to this proceeding Dr. Cole, appellant, was 
living in open and notorious adultery with Marie 
Elgin, the corespondent. This fact is established be¬ 
yond serious, if any, controversy by the evidence. Not 
only was this notorious, illicit cohabitation going on, 
but it continued after the parents of the corespondent 
went to the residence of Dr. Cole and demanded that 
she be returned to them. 
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Record (evidence of Minnie B. Cole) pp. 23, 24 and 
25; (evidence of Elizabeth Cole, daughter of appel¬ 
lant and appellee) record page 27; (evidence of 
George Cole, son of appellant and appellee) record 
page 25. 

It is necessary to quote some salient paragraphs 
from the record, as follows: 

Evidence of Minnie B. Cole : “That thereafter 
she saw the plaintiff with said Marie Elgin fre¬ 
quently in his automobile during the daytime and 
also that (over objection and exception by coun¬ 
sel for plaintiff) in February, 1917, subsequent to 
the filing of her cross bill, she went to the house 
of the plaintiff with the father and mother of 
Marie Elgin and that Mr. Elgin said to the plain¬ 
tiff : 4 1 have come to take my daughter home,’ and 
that Mrs. Elgin said: 4 Her father drove her from 
home but wants to take her back,' and that Marie 
Elgin stood up beside the plaintiff and struck at 
the witness who went out to get a policeman and 
got him but he refused to make an arrest.” (R., 
“That she found the house locked but that she 
raised the screen in the window of the parlor on 
the first floor and that her son George climbed 
through the window and opened the front door 
and she and her daughter Elizabeth entered the 
house and Elizabeth went upstairs to her father’s 
bedroom followed by George and witness who fol¬ 
lowed the two children; that as she entered the 
plaintiff’s bedroom behind her two children she 
saw the plaintiff jump out of bed in his pajamas 
and that Marie Elgin was at the time in the plain¬ 
tiff’s bed with a sheet over her asleep or pretend- 
ing to be asleep; that she and her daughter and 
son withdrew from the room after the plaintiff 
had rudely shoved his son aside and said to his 
daughter: 4 What in the hell are you doing here?’; 
that she went with her daughter and son down¬ 
stairs and that when she got to the bottom of the 
steps that she said in a loud voice: 4 How I will 
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get my divorce—I have my evidence. Thank 
God I will get my children and my freedom now’ 
and she left the house with the children ” 
Evidence of Elizabeth Cole : Witness said 
°” tbe „ m °rning of Monday, July 24. 
1916, she left the Bellevue Hotel with her 
mother and brother George early in the morning 
and went to her father’s house; that her brother 
opened the window from the outside and let wit¬ 
ness and her mother in the house through the door 
and witness went upstairs followed by her brother 
and mother and that when witness opened the 
door to her father’s bedroom her father jumped 
out of bed and said: ‘What is the meaning of 
this—what the hell is this’ and that Marie Elgin 
was m the bed and rose up and looked all around 
and jumped back in the bed when she saw wit- 
ness mother and pulled the sheet over her head, 
l hat witness was about two feet from the bed 
and her brother George was at the door and that 
her father made a dive to keep him out of the 
room. That witness said: ‘This is nice, isn’t it?’ 
and witness mother and brother and father went 
down stairs and witness heard her mother ex- 
claun: Thank God I have my evidence now.’ 

i h 'fatoer was dressed in his pajamas and 
that Miss Elgin had on a night gown. Witness 
further said that she frequently saw Miss Elgin 
out riding with her father in his Ford car. That 
she had talked to Miss Elgin about her riding 
around with witness’ father in his Ford and she 

24aad 25*) “° ne ° f ' witness ’ bns mess.” (B., pp. 

Evidence of George Cole: (record, p. 25) “That 
some years ago he visited his father’s house with 
his mother and sister, Elizabeth, and Mr. and Mrs. 

• * i!. P^ ren ^ s Marie Elgin, and they all went 
into the back office and one or both of the parents 
of Mane Elgin wanted her to come home and wit¬ 
ness mother and Marie Elgin got mad at each 



other and struggled with each other hut witness 
does Dpt know, whether any blows were strnck; 
that witness and her mother and brother and the 
parents of Marie Elgin left the house- together; 
witness had seen Marie Elgin frequently in his 
rather s house, sometimes when she was fully 
dressed and other times when she had on only a 
kimono; had seen her in all the rooms of the house 
and a few times out riding with his father in an 
automobile; witness further said that on the 
morning of July 24th, 1916, he and his mother and 
sister left the Bellevue Hotel early in the morn- 

went to his father’s house and that he 
lifted the screen of the front room and opened 
the door and let his sister and mother in, and his 
sister, Elizabeth, went upstairs followed by him 
and he was followed hy his mother, and Elizabeth 
walked in the door of her father’s bedroom. 

Q. What did you seet A. My father was 
standing m the room; he was standing in the room 
when I first came to the door and he came to- 

w;ards me and pushed me back and mother was 
right back of me. 

Witness said that his father was dressed in pa¬ 
jamas and was barefooted and was standing be- 
tween the bed and the maptlepiece, four feet from 
the bed There was a sheet on the bed and some¬ 
one under the sheet and witness saw some black 
hair but did not see the face and said he could not 

see v w }°^ lt Witness said that his father 

pushed him back and he went downstairs, but that 
before he went downstairs, while he was in his 
ather s room, he heard his mother who was down¬ 
stairs say: ‘ Thank God I have got the evidence.” 


It waa also ,evident fo the trial Justices in the pend¬ 
ing cause and also in the case reported iu 49 Anneals 
p. 227, between the same parties, that the relations 
between the appellant and Marie Elgin and between 
appellant and one Helen P. Reiley were notoriously 
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illicit and the findings were justified in both cases by 
the weight of evidence, which was most scandalous 
and from which the trial Justices could not have 
reached a different conclusion. 

It is necessary to quote briefly from the record as to 
the relations of the appellant with said Helen P 
Reiley. 

The following is taken from the evidence of Eliza¬ 
beth Cole, the daughter of the appellant: 

That once on a Christmas day (record, p. 27) 
she went to the house of her father to take some 
presents about 9:30 o’clock at night and rang the 
bell and that her father came to the door in his 
shirtsleeves and witness started upstairs to her 
tather s room and he told her not to go upstairs 
and she asked why and he said: ‘Just don’t go’ 
and that she heard somebody walking upstairs 
and saw a woman named Helen Reiley, dressed in 
black clothes, come running down the steps past 
the witness, and that one time thereafter witness 
met the same woman at her father’s office.” 

The following is taken from the evidence of Helen 
P. Reiley, (record, p. 28): 

Witness was asked, over objection and excep¬ 
tion on the ground that she was not a party to the 
proceedings, if Dr. Cole had not had sexual inter¬ 
course with her on one occasion and she answered 
yes and that afterwards she did not have an 
operation but that he treated her for supposed 
pregnancy.” ^ 

Excerpts from letters written by Helen P. Reiley to 
Dr. Cole, (record, p. 28): * 


Thursday 

Dear Mr. Dream Man: 


Evening, 7 P. M. 
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How does that sound to you? Of course I dare 
not write what I would like to call you. 

Your short sweet note received, and although I 

u 0t mean piggish but was so disappoint¬ 
ed because the note was not longer, but realize 
that you could not have time to write any more, 
and I certainly appreciated this one. It was very 

short, but the words in every line meant so much 
to me.” 

„ ^ Saturday Morning, 9:30 A. M. 

My Dear-: (record, p. 29): 

When my coffee and toast was served to me 
this morning your dear note was also in the tray. 

I not only was surprised, and as usual it made 
me very, very happy as well as the one that I 
received yesterday with the lovely flowers. How 
very thoughtful and sweet it was of you to think 

iu Ine j n wa ^‘ ^ am g°i n g to try to make 

these flowers, my first from you, to last forever. 

this morning I had the girl to put them in fresh 
water with a little salt to keep them.” 

‘‘Witness further testified that letters written 
to her by Dr. Cole had been signed ‘Lee’ and at 
the conclusion contained the words ‘with love and 
kisses.’” 

It is true, in the instant case, that Helen P. Reiley, 
subsequent to testifying in this case and subsequent 
to making her original voluntary affidavit admitting 
her guilt of adultery with Dr. Cole, made affidavits and 
delivered them to the counsel for appellant repudiat¬ 
ing her evidence and prior affidavit, but the Court who 
heard the testimony of this witness disregarded her 
said repudiations and gave no credence or weight to 
them, but believed she told the truth in her first affi¬ 
davit and upon the stand, and it is hard to conceive 
how any woman could have been induced to make the 

7 



admissions she did except upon a consciousness of 
„uilt, to argue that she did make so humiliating a 
confession by affidavit and also in open Court inlhe 
presence ot the Justice trying the else when the ad 
missions were not true is amazingly strange reason- 

fear f iu ' that she . dld so because of some fancied 
tear ot the appellee is absurd, since she was in the 

presence of the Court; in fact her own behavior indi- 
cated that she was not in fear of Mrs. Cole, else she 
would not have seen her anywhere and particularly 
would not have sought out her counsel; but the Trial 
Court was the judge of the weight of this witness’ evi¬ 
dence, as ot all the evidence and its findings should be 
considered conclusive. 

It is fundamental that the decision of the Trial Jus- 
tiee upon the facts should be supported by the Appel- 
late Court unless found to be based upon evidence 
clearly and positively insufficient or shown to have 
been induced by some corrupt influence. In this 
case heard before two justices the Justices have 
reached the same conclusions and both have been 
against the appellant. 

In the first case between these parties it is true there 
were excluded ex parte affidavits and the testimony of 
the persons making such affidavits was not admitted by 
the Trial Court because tendered to the Trial Court 
apter the taking of all the testimony in the entire cause. 
this Court thought that the cause should have been re¬ 
opened for such purpose; therefore in the pending 
action said witnesses were heard and many others on 
the same points and after hearing them the Trial Jus¬ 
tice in the pending action reached the same decision 
as the former Justice—that the appellant was guilty 
of maintaining a household and harboring therein a 
young wanton girl and keeping her as a mistress while 
pretending to keep her as a clerk. 

Notwithstanding the conclusions reached by both 


./°^ tlces ’ „ tbl8 Court 18 asked to disregard 
their findings of fact and to grant to the appellant an 

absolute divorce against his wife because of the tech- 

f ^ offered ln this ease purporting, as con- 

‘f" d ® d . b f appellant, to show that the conclusions of 
he Trial Justices that the appellant was guilty of 
adultery with Mane Elgin were physically impossible 
o truth because of the alleged virginal condition of 
said corespondent. The whole case must turn upon 
whether this Court is ready to hold, as a matter of 
law, from the evidence in this case that the corespond¬ 
ent and appellant did not engage in sexual intercourse 
It is not the purpose of this brief to go into an 
analytical, detailed recital of the testimony of the var¬ 
ious professional witnesses, as follows: 


Dr. Fred Repetti, page 27 of the record 
Dr. Robert Bacon, page 39 of the record 
Dr. Joseph Decatur Rogers, page 38 of the record 
Dr. Margaret R. Stewart, page 50 of the record 
Dr. T. Percy Hickling, page 52 of the record 
Dr. James A. Gannon, page 56 of the record 
Dr. Edward J. Gunning, page 57 of the record 


It is sufficient to say that from the testimony of the 
first three physicians named there was a question in 
admitted that from their experience and general knowl¬ 
edge, and from the text books studied by them, that 
her physical condition did not of necessity prove vir- 
gimty. From the testimony of the last four named it 
clearly appeared that none of the physical conditions 
testified to by the first three—Doctors Repetti, Bacon 
and Rogers, presupposed virginity, nor were such con¬ 
ditions in any sense conclusive upon that question nor 
were similar conditions in numerous cases in the prac¬ 
tice of each of said four last named witnesses consid¬ 
ered in any sense as establishing a state of virginal 
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innocence. 

The Court is earnestly asked, in view of the stren¬ 
uous contention by appellant as to the weight which 
should have been given to the testimony of Doctors 
Repetti, Bacon and Rogers that their entire testimony 
in the record and the testimony of the other four dis¬ 
tinguished and learned doctors be read in its entirety, 
and, when this is done, it is respectfully and earnestly 
submitted that the Court must agree that the physical 
condition of the person of the corespondent, when 
examined by Doctors Repetti, Bacon and Rogers indi¬ 
cated, in no sense, a virginal state or a lack of sexual 
experience, but on the contrary that such conditions 
corespondent, as to whether or not she had ever had 
their minds, based upon a physical examination of the 
as described have been found in numerous instances, 
in all the text books, and in the experience of all 
sexual intercourse. E)ach of said witnesses, however, 
Gynecologists. It is sufficient on the question of medi¬ 
cal jurisprudence to quote, as counsel did quote in the 
case of Cole vs. Cole, No. 3280, 49 Appeals, page 327, 
the following quotations from the leading medical au¬ 
thorities : 

John J. Reese—Text Booh of Medical Jurispru¬ 
dence and Toxicology, page 287: 

“Much has been said about the unruptured con¬ 
dition of the hymen being accepted as a proof of 
chastity or of virginity, and unquestionably in the 
great majority of cases this is true, but it cannot 
be affirmed absolutely and without exception, inas¬ 
much as authentic instances are recorded where 
the hymen has been destroyed, either by accident, 
disease, self-abuse, or by a surgical operation to 
allow the escape of the menses; and, on the other 
hand, where sexual intercourse has been continued 
for years with the hymen unruptured, and where 
even pregnancy had resulted, and it became nec- 
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essary to divide the membrane with a knife be- 
tore delivery could be accomplished.” 


McKee—American Journal of Obstetrics 
1918, volume 57, pages 366-377 : 


Prostitutes have been found with intact hy¬ 
mens, having made their living for many years by 
sexual intercourse. The writer remembers one 
such case m his practice. Cases are reported 
where the hymen is still intact after labor and 
even after repeated labors. 

When it is known that conception may take 
place with the hymen intact juries are loath to 
accord it much standing as a sign of virginity.” 


6. G . Cumston—Annals of Gynecology and Pedia¬ 
try, volume 16, pages 680-689: 


1 have been able to collect in medical litera- 
ture one hundred and five (105) cases where dur¬ 
ing the pregnancy the hymen remained intact 
usually to the time of labor. 

Gavard relates the case of a girl thirteen years 
ot age who contracted venereal disease in a pub¬ 
lic house and who, nevertheless, had an intact hy¬ 
men. J 


In three women who had been prostitutes for 
seven, eight and eleven years respectively, the 
hymen was found intact.” 


Taylor relates the following four cases: 

i oLo In the first case > which was tried at Exeter, in 
a married man, sixty-four years old had 
been accused of adultery with a certain woman. 
Several witnesses for the plaintiff swore that they 
had seen the parties commit the act. This was 
denied by the defendant, and a medical certificate 
was produced showing the woman with whom the 






defense had been accused of the crime had been 
examined and the hymen found intact. A contra¬ 
dictory point was brought up to prove that this 
was not an absolute sign of virginity. The ver¬ 
dict was given in favor of the plaintiff. 

4 ‘When facts exist which demonstrate that a 
woman may become pregnant although the hymen 
is intact, it is not rational to apply the term of 
virgin simply because the membrane is in tact.'* 

Fernand Gaucher—Gazette Medicale de Nantes 
1905, XXIII, pages 434-436: * 

“Reports case of unruptured hymen in woman 
of twenty-three years after repeated sexual inter¬ 
course. 

“An intact condition of the hymen alone is by 
no means an indication that coitus and impregna¬ 
tion have not taken place. It has been repeatedly 
found in prostitutes/ 1 

Witthaus & Baker —Medical Jurisprudence, Foren¬ 
sic Medicine and Toxicology, volume 11, page 429: 

“A. D. Best , British Medical Journal, London, 
1914—1, page 965, cites cases of pregnancy in 
primipara, age thirty-two. Coitus had stretched 
the hymen into a miniature vagina, through the 
orifice at the top of which patient had become im¬ 
pregnated/ 9 

“An American Text-Book of Obstetrics published 

by W. B. Saunders, Philadelphia, Pa., states as fol¬ 
lows: 

“Rupture of the hymen usually, but by no 
means necessarily, occurs during the first sexual 
intercourse; in rare cases the septum persists 
until the event of parturition. In women who 
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have borne children the orifice of the vagina is 
surrounded by irregular papillary elevations, the 
carunculae myrtiformed; these are the remains of 
the ruptured hymen, but are usually present only 
after labor has taken place, since, as established 
by Schroeder, the rent hymen is converted into 
these emibebces as the result of the pressure inci- 
dent to child-bearing, and not to coitus.” 

“Ashton on Gynecology, sixth edition, page 159, 

Anomalies in Structure and Shape. —In some 
instances the hymen may be so thick and resistant 
that it cannot be ruptured in attempted sexual in¬ 
tercourse, and vaginismus may result from local 
irritation caused by the ineffectual efforts. In 
others, the membrane may be so yielding or elastic 
that it is not ruptured during intercourse, and 
cases have also been noted in which it remained 
unbroken after the birth of a child at term. 

“The shape of the hymen is often changed, and 
m place of the usual crescent-like form of the 
membrane its edges may be serrated (denticular 
hymen), (projecting infundibuliform hymen), fim¬ 
briated or irregularly curved (sculptured hy- 

The Court should also observe that from the testi¬ 
mony of the expert witnesses for appellant that it is 
not in evidence that their examinations conclusively 
established a state of virginity on the part of the cores¬ 
pondent ; in fact the contrary might be concluded even 
if the testimony of each of said witnesses were fully 
credited. We quote as follows: 

Dr. Joseph Decatur Rogers, record, page 38: 

“That the presence of an unruptured hymen 
was not the basis of his opinion that she was a 
virgin j that she had what is known as a fringed 
hymen, a fringe around a normal vagina.” 

“That under an examination of the kind a wo- 
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man’s organs are naturally inclined to contract”; 

‘‘That there have been instances in the books 
where a person was thought to be a virgin and the 
physician mistaken; that firmness of breast would 
not itself mean that a woman has not had sexual 
intercourse.” 

Dr. Robert Bacon , record, page 39: 

‘‘That it was possible for a woman to be an in¬ 
mate of a house of ill fame and retain an unrup¬ 
tured hymen.” 

Dr. Fred Repetti, record, page 37 : 

“That the hymen was somewhat elastic; wit¬ 
ness was asked if he did not know of cases of 
women becoming pregnant without a rupture of 
the hymen and said that he had never known of 
such a case in his own experience; that he had 
heard of such cases in medical authorities, but 
that they were exceptional.” 

The testimony of each of the above experts was col¬ 
ored in every way possible in favor of Dr. Cole, the 
appellant. Let us contrast this evidence with the tes¬ 
timony of the experts called by the appellee: 

Dr. Margaret R. Stewart , record, page 50: 

‘ ‘ That it was possible for a normal man to have 
intercourse with a virgin without tearing the hy¬ 
men and to be pregnant without having a rup¬ 
tured hymen and to be engaged in prostitution 
and still have an unruptured hymen, and that she 
had found an unruptured hymen in young mar¬ 
ried women who had intercourse regularly; that 
an examination with a vaginal speculum or the 
fingers in a small vaginal cavity would cause pain; 
that she would not use a speculum in an examina¬ 
tion of the vaginal canal but would use her fin¬ 
gers.” 

Dr. T. Percy Hickling, record, page 53: 
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t j ? h ° have Prostitutes have 
ad un ruptured hymens, and there are numbers 

of cases of women who have become pregmmt and 

the hymen found unruptured after delivery, owlnv 

la fa SE hy TH iS Very often e *tremely 

of Sa rutber " d ^ releases like a P iece 

Q. You admit then, doctor, that you yourself 

have examined young women to determine wheth 

er o r not they were virginal or virgins? A. Yes 
oir. i 

gave “ the matter? A ‘ And 

is it not ?^ A. Yes. matter ° f SCienCC determ inable 

Q. It is determinable? A. It is determinable 
under these conditions where there is an unper 
torated hymen, where there is no opening in it at 
all, then it would show that it was impossible to 

Now" ltT7T’ if the hymen ™s Oot elastic 
Now, then, if there was an inelastic hymen with a 

very small opening, then you could ag^iin teUbut 

if this opening was small and the hymen was elas 

tic you could not tell. If the hj wal moderi 

ately large and inelastic, then you could not tell.” 

Dr. Edward J. Gunning, record, page 57: 

not ?0tfn tlOn ' P? et 2 r ’ 1 wil1 ask you whether or 
not taking a girl about 20, subjecting her to an 

teb“ ln and 0 att SUCh t ?S P * Utt - ng her 0n a " operating 
able, and attempting to insert into that portion 

b® r b °0V ®P e . cuIum - and find the attempt ac¬ 
companied by pam and subjective symptoms of 
pam, and then attempting to insert the finger and 
finding subjective symptoms of pain on fttempt 
mg to insert the finger, and finding such a subject 
as I have designated has a fringed hymen E 

Zt Say aa *? that b oing evidence?’a wo- 
man not having had sexual intercourse f” 



Answer: * 4 4 The Witness: As I said before, I 
consider it extremely difficult on account of the 
pain and the contraction of the parts. Some men 
recommend an anaesthetie in suck cases.’’ 

Witness further testified that it was a fact in 
medical science that prostitutes had been found 
with hymens and that women had been found 
pregnant with an unruptured hymen.” 

Dr. James A. Gannon, record, page 56: 

4 4 Question, by Dr. Lambert: Doctor would you 
say it was possible, from your experience, and 
from your reading and hospital work, to deter¬ 
mine whether or not a particular individual had 
had sexual intercourse from an examination con¬ 
sisting of having the individual lying on the oper¬ 
ating table or couch and indulging in such tests 
or experience as putting the speculum in them or 
attempting to insert the finger in the opening and 
finding therein the fringed hymen and apparently 
considerable subjective symptoms of pain on en¬ 
deavoring to insert the speculum or finger and 
are met sueh conditions as to the examination; 
what would you say as to that being proof of vir¬ 
ginity?” 

Answer: 44 The Witness: In answer to your 
question, from such examination it would not be 
possible to determine whether a woman was a vir¬ 
gin.” 

4 4 Witness further testified that under circum¬ 
stances of that kind there would be likelihood of 
muscular nervous contraction that would make it 
difficult to insert the speculum or finger; that the 
eolor of the vagina had nothing to do with the 
matter except indicate inflammation as it would 
not indicate whether or not a person had had sex¬ 
ual intercourse, nor would the examination of the 
breasts indicate whether or not there had been 
sexual intercourse except that the breasts change 
in pregnancy.” 
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The whole case resolves around the above proposi¬ 
tion. The two justices who tried the two cases be¬ 
tween the same parties have determined the facts. 
They had the benefit of the demeanor of the witnesses; 
they could judge of their credibility and they listened 
attentively to all of the experiences of the experts and 
their final decisions were the same—that the appellant 
was guilty of adultery with the corespondent, Marie 
hilgin ; maintained her in his home in a scandalously 
notorious and illicit manner and flaunted his relation¬ 
ship in the face of his family and the world. In spite 
of this, this Court is asked to reach different conclu¬ 
sions on the facts from those reached in the trial 
Courts and to reach a different conclusion upon the 
physical fact as to the guilt of the corespondent over 
and against the testimony of every expert witness in 
the case and all of the authorities on medical juris¬ 
prudence cited. 

We do not deem it necessary to argue in detail as to 
the correctness of the trial Courts’ decisions upon the 
first, second, third, fourth and fifth assignments of 
error. It was the fundamental right of the trial 
Court— 

(a) To admit letters from Helen P. Reiley show¬ 
ing the amatory relationship existing between herself 
and the appellant in view of the fact that such letters 
were found in his possession; (b) that the Court did 
not err in refusing to admit as evidence an affidavit of 
said Helen P. Reiley contradicting her own testimony; 
(c) that the Court did not err in permitting Doctors 
Hickling, Stewart, Gannon and Gunning to testify as 
experts with relation to facts disclosed in this record 
as to the physical status of the corespondent at the 
time she resided in the home of appellant; (d) that 
the Court did not err in permitting Doctors Hickling, 
Gannon and Gunning to answer the hypothetical ques¬ 
tions propounded to them, (e) nor did the Court err in 
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refusing to permit Dr. Kelly and others to testify as 
proposed by appellant upon a question technical in 
character and not at issue before the Court. 

In this case the record is brief and an examination 
of it would disclose the Court was right in its conclu¬ 
sions upon each assignment of error complained of by 
appellant. 

Conclusion: Let this much be repeated: that this 
Court as an appellate tribunal is now asked to upset 
the decisions of two trial justices who have found the 
appellant guilty of adultery and dismissed his bill 
against his wife, notwithstanding that this Court has 
not had the opportunity of hearing the witnesses, and 
further notwithstanding the fact that the weight of 
the evidence in the record clearly discloses the correct¬ 
ness of the decisions of the trial justices. 

The trial of this case occupied ten days; was 
thoroughly contested from every point; the fullest 
showing made by the parties of their contentions and 
the decision arrived at by the Court after the most 
thorough deliberation. Such decision should stand. 

Respectfully submitted, 

Robert H. McNeill, 
Attorney for Appellee . 
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Mrs. Cole took no appeal and the cause is final as to her 
(Mandate, Rec., 19). Dr. Cole appealed, and the case was 
reversed, this court holding that Justice Siddons should have 
heard the testimony of the physicians who made affidavit 
that they had examined Miss Elgin and found her to be a 
virgin, this court saying in its opinion that the testimony in 
the case was about evenly balanced and of interested per¬ 
sons, and the testimony of the physicians, if found to be true, 
would have been conclusive of the case. (Cole vs. Cole, 49 
D. C. Appeals, p. 237.) 

The case came on for new trial on May 10, 1921, before 
Justice Stafford, and as the decree adjudging Mrs. Cole guilty 
of adultery was final as to her, Dr. Cole would be entitled to 
an absolute divorce unless it was proved that he, too, had 
committed adultery. The evidence on the part of Mrs. Cole 
consisted, as in the former case, of the testimony of herself 
and her two children, Elizabeth and George, still living with 
her and under her control. It related to a visit made about 
7 o’clock in the morning of July 24, 1916, to the home of 
Dr. Cole by Mrs. Cole and her two children for the express 
purpose of getting evidence against Dr. Cole. This date, 
July 24, 1916, is important to remember, as it covers all that 
there is in Mrs. Cole’s case, and if what she and her two 
children testify to having occurred on that date did not oc¬ 
cur, her whole case against Dr. Cole falls down and he is en¬ 
titled to a decree of divorce. 

The learned justice adjudged Dr. Cole guilty of adultery 
with Marie Elgin upon that testimony, and from this action 
of the court and other errors assigned the case is now here 
for a second time (Rec., 20). 



